Introduction
Although human activities are in general said to be responsible for environmental problems, trade takes the lion's share. The ever growing production and consumption of goods and services, the major inputs of which are natural resources, discharge of wastes and dangerous chemicals into the environment, etc. have always been major concerns. The reality has thus provoked the discussion over global concerns regarding trade related environmental issues within the UN as well as in the GATT/WTO regimes.
Although national economic self-interest and international relations dominate the trade and environment debate, there are three important convoluted factors that need to be dispelled. First, the GATT/WTO is an exclusively trade organisation that is not necessarily competent to address environmental concerns except that the GATT Art XX addresses the General Exception on human, animal and plant life and health. Second, although trade is the major category of human activity as a source of environmental problems, there are wide range of Multilateral Environmental Agreements ("MEAs") negotiated and agreed upon outside the purview of trade institutions. And third, many of those MEAs are administered by various secretariats other than the United Nations Environmental Program ("UNEP") or the GATT/WTO.
Many of the environment-related trade disputes are, however, raised under GATT XX and entertained by the dispute settlement bodies of the GATT/ WTO with significant ramifications for concerns of the environment and the normative and institutional frameworks of the UNEP and others in this realm. This shows institutional gaps regarding the issue of trade and environment, and in effect, nations are dealing with the problem by local legislation with extra-jurisdictional trade ramifications.
This article examines the convergence of trade and environmental issues and the divergence of their enforcement because of the institutional competition
Background to the Trade-Environment Debate
The issue of environment was a major concern in Europe since early 1950s. 1 Europe was dealing with the environment within the Economic Commission for Europe (ECE) system but, as the problem had already got out of hand, it was tabled before the UN by Sweden in 1968.
2 Although there was a debate whether the UN is a proper forum for environmental issues, the first world conference on Human Environment was held in 1972 in Stockholm. 3 In preparation for the conference, UN was gathering public opinion in different countries and international and regional institutions; one of such institutions was the GATT. 4 This was the apparent impetus for the environmental issues to be formally raised in the GATT Council of Representatives ("the Council"), the highest decision making body of the GATT. In the same session, in 1971, the Council established the Group on Environmental Measures in International Trade (EMIT) which is to be convened only at the request of Contracting Parties. 5 The following year, the first conference on the environ- 4 We need to appreciate the positive contributions of the GATT. While the UN was in preparation of the world conference on human environment, the GATT was requested to make a contribution as a consequence of which the Secretariat made a research on "Industrial Pollution Control and International Trade" Early Years: emerging environment debate in GATT/ WTO <www.wto.org> (last accessed on December 2, 2007). Information from states and international organizations were gathered through, for instance, the specialized agencies of the UN in the regional offices. See generally Bishop and Munro Supra note 1 as they discuss the role of regional economic commissions (ECAFA, ECA, CWLA and ECE) in the dialogue on environmental issues.
ment under the auspices of the UN was held in Stockholm. With respect to the EMIT, on the other hand, there was a long period of silence in the trading world until 1991. The first meeting of the EMIT, the long-dormant Group as referred to by the Group itself, was convened in 1991. 6 In the same year, a dispute arose between Mexico and the United States when the latter banned imports of tuna from Mexico on the ground of environmental protection. 7 In 1992 the United Nations Conference on Environment and Development, usually known as the Earth Summit, was held in Rio de Janeiro. The Program of Action which was adopted at the Rio Conference is referred to as Agenda 21 which meant the Agenda for the 21 st Century. It focused on the link between sustainable development and environmental protection. 8 One can easily sense that the Rio Earth Summit has significantly impacted the Uruguay round of GATT negotiations.
A paragraph is thus included on environment and sustainable development in the Preamble of the WTO 9 contrary to what was the case in the GATT '47 Preamble. 10 Later, the Committee on Trade and Environment ("CTE") was also established within the GATT/WTO system in 1994 replacing the EMIT.
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The longstanding question is whether (the GATT 12 and now) the WTO, having seen its responsibilities as are provided for in the establishing Charter 13 and its commitment as tested though time, is the right forum in addressing the issue. Some of the complaints are based on the presumption that the WTO is not environment friendly.
14 It is true that the GATT was negotiated at the time where economic development and full employment were the sole concerns while the environment was not quite so. 15 This can be gathered both 11 Ministerial Decision on Trade and Environment, 14 April 1944 , 33 ILM 1267 (1994 12 World War II is said to be the result of the serious global economic recession preceding it by the race to bottom depreciation of currencies with a view to sell one's commodities. It is true that the war itself resulted in serious destruction that has never been seen. from the Preamble of GATT 1947 and the then existing circumstances. 16 It is understandable for government representatives of the day to focus on the calling of the time. It is not, however, the sole reason for the GATT/WTO to deal less with the environment than it should, at least by way of reconsideration as in the case of other issues.
These developed nations were said to be not committed to addressing environmental issues for there has been, as always, national economic selfinterest. 17 Thus, environmental issues were only addressed on ad hoc basis such as by the creation of Committee on Challenges to Modern Society (CCMS) under the NATO, 18 or by establishing a body called Senior Advisors to the ECE.
19
In subsequent efforts for the establishment of a permanent body on the issue of environment, there is a serious competition of institutions apparently between the UN and other institutions. 20 Appended to it is the issue whether developing nations should participate in the discussion either because it does not concern them 21 or the process delays immediate and technical measures needed immediately. 22 Further study indicated that, environmental problems are concerns of the poor in as much as they are of the affluent. It is always the case in international relations that states disagree on institutions where a particular issue is to be disposed of based on where they think they have influence on the outcome of the case. In the early days of the cold war, this was strengthened not only by the already formed bloc, the east and west divide, but it was also affected by the growing north and south divide.
24
The UN General Assembly was perceived to be more of an organization of the weak conglomerate. This is particularly so when the newly independent African and Asian countries became members of the UN thereby forming a significant number. despite the disagreement of the developed countries. 29 In response to these activities, developed countries conceded to include Part IV of the GATT relating to trade and development to indicate that the subject can better be addressed within the GATT system than through the UN. As it stands now, UNCTAD seems to have been made a powerless organization to address trade issues of the developing countries.
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The fate of the issue of environment and trade appears to be similar. When the issue of environment was tabled before the UN, there was a debate whether the UN is the right organ to deal with the matter. 31 In fact, when such social issues such as trade, development and environment are raised, it was considered as the political issue of the communist against free trade.
32 It is easily discernible that there was an effort to move the issue out of the UN to other organs such as the GATT where the developed countries have control of the outcome. 27 Even though a few developing countries participated in the making of the GATT it is believed to be the club of the rich. This can be gathered from the patterns of certain measures within the GATT . The inclusion of Part IV in the GATT was used not to complement and reinforce, but rather to weaken the efforts of UNCTAD in addressing trade and development issues of the developing countries. When the preparation for the first conference on the Human Environment was in progress, the GATT Council was convened. While the preparation for the Rio Earth Summit was underway, the EMIT convened for the first time in 1991 in preparation for the same. 33 In response to the Rio Summit, the Preamble of the WTO Charter contains a statement on sustainable development. 34 However, there does not seem to be consistent actions on the part of GATT/WTO because some of them are positive reactions while others are not.
On the other hand, the UNEP is established as a weaker environmental arm of the UN, 35 The organizational structure of the UNEP is that, there is the Governing Council, as the highest decision making body, is composed of 58 countries (Id. Section II Para 3); the work is to be undertaken by the Environmental Coordination Board which meets periodically under the chairmanship of the Executive Director who is also the head of the small secretariat. The Environment Coordination Board reports to the Governing Council. The latter reports to the ECOSOC which in turn reports to the General Assembly (Id. Section IV Para 2, and Section I Para 3) 36 The readings of the powers and functions of the Governing Council (Id. Section I Para 2), or the Executive Director (Id. Section II, Para 2) or that of the Environment Coordination Board (Id. Section IV Para 2) do not indicate any substantive power to the UNEP. The tasks of UNEP to design environmental programs and assess their implementation and effectiveness ought to be accompanied by organizational strength and resources. 37 Funding has been a point of debate before the establishment of the Program; (Engfeldt Supra note 21 at 396). Section II Para 3 of the Establishment Resolution provides that the expenses of the Governance Council and a small secretariat are to be covered from the regular budget of the UN. Such programs that are of "general interest as regional and global monitoring, assessment and datacollecting systems, including, as appropriate costs for national counterparts; environmental research; information exchange and dissemination; public edu-number of Multilateral Environmental Agreements (MEAs) have been negotiated and entered into force between the first conference on the human environment in 1972 and the Rio conference in 1992. 38 At the Rio Conference various agreements were reached with respect to the normative and institutional framework of environmental issues.
39 Subsequently, the Kyoto Protocol was adopted and signed by many major industrial and developing countries except the US. 40 However, they are not under the administration of the UNEP. Nor is there any other single organization that has clear responsibility cation and training; assistance for national, regional and global environmental institutions; the promotion of environmental research and studies for the development of industrial and other technologies best suited to policy of economic growth compatible with adequate environmental safeguards; and such other programs as the Governing Council may decide upon, and that in the implementation of such programs due account should be taken of the special needs of the developing countries" are to be financed from the environmental fund established by voluntary contribution of members (Id. Section III para 3). 38 It is obvious that, because of the influence of the Rio Earth Summit, the WTO Charter recognizes the relations between trade and the environment and requires (member states) that while endeavouring "to raising standards of living, ensuring full employment and a large and steadily growing volume of real income and effective demand, and expanding the production and trade in goods and services," they need to allow "for the optimal use of the world's resources in accordance with the objective of sustainable development, seeking both to protect and preserve the environment and enhance the means for doing so in a manner consistent with their respective needs and concerns at different levels of economic development."
.45
This is a vague guiding principle, in the interpretation and application of member states' rights and obligations in the GATT/WTO system. The various specific provisions found in the other agreements are thus equally important. It is necessary to begin with the provisions of the GATT for two reasons: first the GATT is the first and the original agreement in operation since 1948; second, all respondent states in those environment related trade disputes invoked the provisions of GATT Article XX as a defence. The relevant part of GATT Article XX, General Exceptions, provides that:
Subject to the requirement that such measures are not applied in a manner which would constitute a means of arbitrary or unjustifiable discrimination 44 In fact, while for instance, the provisions of GATT Art XX were there since 1948, they are invoked only in early 1990s. The EMIT, for instance, was aware neither of the scope of its obligations nor of the provisions. "One delegation stated that it did not view this Group as a negotiating forum but as a body in which to examine the interface of GATT rules and environmental concerns; this would involve technical work to which experts from capitals could provide input. it must show a scientific justification and that a risk assessment ought to be carried out.
49
With respect to patentable subject matters, the agreement on Trade Related aspects of Intellectual Property Rights (TRIPS) recognizes the right of member states to exclude an invention from patentability and commercial exploitation within its territory with a view to "protect 'ordre public' or morality, including to protect human, animal or plant life or health or to avoid serious prejudice to the environment, provided that such exclusion is not made merely because the exploitation is prohibited by their law." 50 Finally, the Agreement on Technical Barriers to Trade (TBT) also recognizes the right of member states to take measures or set requirements necessary to "ensure the quality of its exports, or for the protection of human, animal or plant life or health, of the environment… at the levels it considers appropriate." 51 The agreement subjects this right, as in the chapeau of both GATT Article XX and GATS XIV, to similar restrictions that those requirements may "not be applied in a manner which would constitute a means of arbitrary or unjustifiable discrimination between countries where the same conditions prevail or a disguised restriction on international trade, and are otherwise in accordance with the provisions of the Agreement."
52 The Agreement further provides that "technical regulations shall not be more trade-restrictive than necessary to fulfil a legitimate objective, taking account of the risks nonfulfilment would create." 53 These are the major provisions, if not all, 54 on trade and environment within the GATT/WTO system. These provisions are basically general exceptions, deviations from the basic principles of international trade such as the Most Favoured Nation ("MFN") and National Treatment principles, as well as a restriction to liberalized trade. As exceptions, their interpretation and applica- tion is inherently restricted both in terms of wording and interpretation apart from the inherent restriction that emanates from within.
In recent years, there were many unilateral measures that are said to be taken either as justified under Article XX of the GATT or as an enforcement of an MEA. In the normal course of events, those measures negatively affect goods and services originating in another member state and in some instances provoking disputes.
The Major Cases Involving the GATT Article XX Exceptions
There are various issues appearing before dispute settlement bodies. 55 The basic features of the disputes are that state members to the GATT/WTO introduce or adopt a measure or policy meant for the protection of human, animal and plant life and health, and the environment. Other (victim) states complain that the policy/measure is contrary to the principles of GATT/WTO, those basic principles being the principle of Most-Favoured-Nation (MFN) treatment, national treatment, restriction to liberal trade or an introduction of quantitative restriction, or illegal measures and procedures. The state complained against usually attempts to justify its measures under GATT Article XX, the General Exception, and the provisions of the Agreement on TBT as in EC-Asbestos case. The following is a summary of major cases in this regard.
3.1-The United States -Prohibition of Tuna and Tuna Products from Canada

56
This is the first case that appeared before a dispute settlement body on the basis of the general exceptions of the GATT Article XX, although Article XX is raised as a post facto justification. On 31 August 1979, the US prohib- 55 The phrase the dispute settlement bodies in this case refers to the different institutions including both before and after the establishment of the WTO Dispute Settlement Body (DSB) in 1995. For instance, the first dispute that arose between the US and Canada on the former's prohibition of tuna and tuna products from Canada was initiated in 1981 and was submitted to conciliation. 56 In the discussion of trade and environment, particularly within the DSB, the US prohibition of tuna and tuna products imposed in 1979 is not mentioned perhaps because it is not primarily focused on the environment. Thus, it is the tuna case that was initiated by Mexico as discussed later that is referred to as Tuna I and the one initiated by the EEC and the Netherlands is referred to as Tuna II. Without breaching the custom of referring to the following two cases as Tuna I and Tuna II respectively, however, I find it necessary to include this case against the US prohibition of tuna and tuna products from Canada in my discussion as the first landmark in the trade-environment dispute.
ited imports of tuna and tuna products from Canada. This action followed the seizure of 19 fishing vessels and the arrest by Canadian authorities of a number of United States fishermen, engaged in fishing for albacore tuna within 200 miles of the West Coast of Canada without authorization by the Canadian government, in waters regarded by Canada as being under its fisheries jurisdiction and regarded by the United States as being outside any state's tuna fisheries jurisdiction.
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The United States' prohibition was imposed pursuant to Section 205 (Import Prohibition) of the Fisheries Conservation and Management Act of 1976, which provide inter alia, that:
[I]f the Secretary of State determines that any fishing vessel of the United States, while fishing in waters beyond any foreign nation's territorial sea, to the extent that such sea was recognized by the United States, being seized by a foreign nation as a consequence of a claim of jurisdiction which was not recognized by the United States, the Secretary of Treasury should immediately take such action as may be necessary and appropriate to prohibit the importation of fish and fish products from the foreign fishery involved.
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Thus, since the United States does not recognize the Canadian claim to jurisdiction over tuna in waters where the vessels were seized, it took the action in accordance with the provisions of Section 205. 59 It is both Section 205 and its consequential measures that are the subject of the dispute.
Canada submitted that the action taken by the US is discriminatory contrary to the principles of the GATT and impaired the benefits accruing to it under the GATT. 60 It further contended that the measure is based on a domestic legislation in order to conform to the commercial interests of the powerful West Coast tuna fishery lobby 61 while the United States maintained that it is fully justified under Article XX(g) of the GATT which provided an exemption from other GATT obligations for measures relating to conservation of exhaustible natural resources. 
3.2-United States -Restriction on Imports of Tuna from Mexico (Tuna I)
Tuna are commonly caught in commercial fisheries using large "purse seine" nets. 63 In the eastern tropical Pacific Ocean, but not in other waters, schools of tuna often swim below herds of dolphin that are visible swimming at or near the surface. Tuna fishermen in the eastern tropical Pacific therefore commonly use dolphins to locate schools of tuna, and encircle them intentionally with purse seine nets on the expectation that tuna will be found below the dolphins. 64 The US Marine Mammals Protection Act of 1972 (MMPA) as amended, 65 thus prohibits "taking" of and importation to the United States marine mammals save where an exception is explicitly authorized with a view to reducing incidental injury and killing to marine mammals in the course of commercial fishing: 66 The Secretary of Treasury shall ban the importation of commercial fish or products from fish which have been caught with commercial fishing technology which results in the incidental kill or incidental serious injury of ocean mammals in excess of United States standards.
This prohibition is mandatory. 67 The relevant provision, Section 101(a) (2) (B) bans the importation of yellowfin tuna harvested with purse-seine nets in the ETP and products therefrom unless the Secretary of Commerce finds that the government of the harvesting country demonstrated that it has "(1) implemented a dolphin protection program 'comparable' to that of the US fleet," and "(2) achieved an incidental dolphin kill rate comparable 68 to the US fleet." 69 In 1990 (and more stringently in 1991) the US banned import of tuna and tuna products from Mexico directly and later, also import through intermediary nations. 70 It is both these rules and the measure that are the subject of the dispute. Mexico contended that section 101(a) (2) is inconsistent with GATT Article XI and section 101(a) (2) (B) is contrary to GATT Art. XIII. 71 63 In this process of catching tuna fish, a fishing vessel using this method sends a small boat carrying one end of the net around a school of tuna. The other end of the net remains attached to the fishing vessel. Once the boat has encircled the school of tuna and returned its end of the net to the vessel, the vessel winches in cables at the bottom and the top of the net, thus "pursing" it and gathering its contents. Tuna II infra para 2. The US, on the other hand, maintained that it is a domestic measure consistent with Article III, and should the Panel fail to accept this argument, it is justified under GATT Article XX. 
3.3-USA: Restrictions on Imports of Tuna (Tuna II)
The facts of this case are identical to Tuna I that the EC and the Netherlands challenged the measures taken by the US ban of importation of tuna produced by a method that resulted in the incidental kill or serious injury of marine mammals in excess of the United States standard. 73 The subject of the dispute was whether the MMPA and the consequent measure by the US government is quantitative restriction within the meaning of Articles XI and III.
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The EEC and the Netherlands challenged the measure on the ground that:
Article XX(g) or (b) could not be invoked in this case to conserve natural resources or to protect the life or health of living things located outside the jurisdiction of the party taking the measure. Although the text of these paragraphs did not explicitly restrict the location of the resource or living thing to be protected, this did not mean that such a limitation was not contained in the provision.
The EC also objected to the measure on the ground that it focuses on the production technique, 75 and this position was supported by third parties. 
3.4-The U.S. -Gasoline Case
The US Congress enacted the Clean Air Act in 1963 intended to prevent and control air pollution in the United States. 77 By an amendment in 1990, the US 72 This is a landmark case on environmental disputes in the GATT system and its significance lies in that it raised the issue of Production Process Method (PPM) and made a distinction between the product and the production process which is also supported by third parties. Environmental Protection Agency (EPA) is authorized to issue Regulations to implement the Clean Air Act, applied to the US refiners, blender and importers of gasoline 78 based on the composition and emission effects of gasoline. 79 Accordingly, the EPA issued Regulations that provide for compositional and performance specifications for both types of gasoline set in comparison to certain baseline figures which is called Gasoline Rule. The Rule certainly makes distinction between importers and domestic refiners 80 in establishing quality baseline and is thus the subject of this dispute. only 100 US refiners representing 98.5% of the gasoline produced in 1990 had received EPA approval of their individual baseline and only 3 of those refiners met the statutory baseline for all parameters. Importers, on the other hand, were generally required to met the higher statutory baseline. 81 The rule sets both historical and statutory baselines. Thus, with respect to determining a domestic refiner's individual historic baseline, the Rule established three methods: "Under Method 1, the refiner had to use the quality data and volume records of its 1990 gasoline. If Method 1 type data were not available, a domestic refiner had to use its 1990 gasoline blendstock quality data and 1990 blendstock production records, Method 2. In the event that neither of these two methods was available, a domestic refiner had to turn to Method 3 type data, which consisted of its post-1990 gasoline blendstock and/or gasoline quality data modeled in light of refinery changes to show 1990 gasoline composition. On the other hand, certain entities were automatically assigned the statutory baseline. First, refineries which began operation after 1990 or were in operation for less than 6 months in 1990 were required to use the statutory baseline. Second, importers and blenders were assigned the statutory baseline unless they could establish their individual baseline following Method 1. Moreover, if actual 1990 data were not available, importers and blenders were assigned to the statutory baseline. of Public Law 101 -162 enacted in 1989 ("Section 609") on the basis of which US Government introduced a Guidelines requiring the use of Turtle Excluder Devise ("TED") developed by the US National Marine Fisheries Services, in fishing shrimp.
84
Section 609 provides, 85 among others, that shrimp harvested with technology that may adversely affect certain sea turtles protected under US law may not be imported into the United States, unless the importing nation is certified that its fishing environment does not pose a threat of incidental taking of sea turtles in the course of commercial fishing 86 or that it has a regulatory program governing the incidental taking of such sea turtles in the course of such harvesting that is comparable to that of the United States, that the average rate of that incidental taking by the vessels of the harvesting country is comparable to the average rate of incidental taking of sea turtles by United States 83 "According to the US Endangered Species Act, 1973, all sea turtles are endangered or threatened species. Also research programs undertaken in the Gulf of Mexico and the Atlantic Ocean off the southeastern United States led to the conclusion that incidental capture and drowning of sea turtles by shrimp trawlers was the most significant source of mortality for sea turtles." National Research Council, National Academy of Sciences, (1990), Decline of the Sea Turtles: Causes and Prevention, Washington D.C., as cited in Shrimp/Turtle case paras 2.1-2.3 84 Id. para 2.5. A TED is grid trapdoor installed inside a trawling net that allows shrimp to pass to the back of the net while directing sea turtles and other unintentionally caught large objects out of the net. 85 The section has three elements: first, it requires the US State Department to commence negotiations for bilateral and multilateral agreements to protect sea turtles; second, it requires the State Department to report to Congress within a year on the practice of other countries affecting the mortality of sea turtles; and third, it prohibited the importation of any shrimp harvested using commercial fishing technologies that might harm sea turtles, unless exporting countries are certified by the US administration as having a regulatory program to prevent incidental turtle deaths comparable to that of the United States or is certified as having a fishing environment that does not pose risks to sea turtles from shrimping. R. Howse "The Appellate Body Ruling in the Shrimp/Turtle Case: A New Legal Baseline for the Trade and Environment Debate" in 27 Colum. J. Envtl. L. (2002) p 3 86 The 1996 Guidelines define shrimp or shrimp products harvested in conditions that does not affect sea turtles to include: "(a) Shrimp harvested in an aquaculture facility ...; (b) Shrimp harvested by commercial shrimp trawl vessels using TEDs comparable in effectiveness to those required in the United States; (c) Shrimp harvested exclusively by means that do not involve the retrieval of fishing nets by mechanical devices or by vessels using gear that, in accordance with the US programme ... would not require TEDs; (d) Species of shrimp, such as the pandalid species, harvested in areas in which sea turtles do not occur." Id. paras 2.12, 2.13. The standard is identical to that of Section 609 (b) (2) (C).
vessels in the course of such harvesting. 87 The certification is to be made annually thereafter.
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Both the 1991 and the 1993 Guidelines (the original and the revised Guidelines, respectively) were meant to apply to certain Caribbean/western Atlantic countries.
89 But later, the Court of International Trade, on an action brought by Non-Governmental Organizations (NGOs), ruled that Section 609 is applicable to any country where shrimp harvesting may adversely affect those species of sea turtles 90 which resulted in the Guidelines 1996.
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The subjects of the dispute are both Section 609 and the 1996 Guidelines. The complaints were that the US measure constitutes a prohibition or restriction on the importation of shrimp or shrimp products in violation of GATT Article XI. 
3.6-The Brazil -Retreated Tyre Case
The dispute was between Brazil and the EC concerning various measures taken by Brazil relating to importation of retreated tyres. 93 The complaint was basically (a) on the prohibition of import license for retreated tyres; (b) banning the importation of used tyres; (c) imposition of fine on the importation of retreated tyres as well as on the marketing, transportation, storage, ...or warehouses of imported, but not domestic, retreated tyres; (d) in some states of Brazil, restricting sale of imported retreated tyres and sale of retreated tyres made in Brazil from imported castings; (e) exemption from import ban for retreated tyres imported from MERCOSUR countries based on ruling of MERCOSUR tribunal and the Brazilian court suspending the ban and held that they are not capricious and unpredictable.
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The EC claimed violation of the GATT Articles I:1, III:4, XI:1 and XIII:1 while Brazil argues such measures were justified under GATT Articles XX (b) and XX(d), and that the exemption for MERCOSUR countries was justified under GATT Article XXIV. It was each measure that became the subject of the dispute in this case. 
Interpretation of GATT Article XX and its Relations with MEAs
As it has been alluded earlier, measures relating to the protection of human, animal and plant life and health and exhaustible natural resources are trade related and, thus, they seem to be deviations from the basic obligations envisaged during the creation of the GATT. In addressing such measures within the context of trade, there are three outstanding issues that have evolved through time -the sequence of interpretation of the provisions of Article XX, its scope and its relation with MEAs.
4.1-Sequence of interpretation
It is indicated in the summary of the cases that the measures that are taken by a state are challenged on the ground that they are contrary to the principles of the GATT, i.e. non-discrimination contrary to the principles of MFN and National Treatment, as well as restriction to international trade. Those states (complained against) on their part are raising the defence that the measures are not contrary to the GATT principles, and should they be found to be contrary to the GATT principles, they are justified under GATT Article XX, and that the measures are taken with a view to protecting human, animal and plant life and health, the environment or with a view to protecting an exhaustible natural resource.
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In these disputes, a pattern of interpretation of the content of GATT Article XX has evolved. In the US-Canada tuna case, the US representative discussed the provisions of Article XX in his argument. However, as the measure is found to be contrary to other GATT principles, the Panel did not rule on Article XX. The important case in this regard is the Tuna I, where an elaborate argument was made on the content of Article XX, the Panel held that the US measure is not justified under both paragraphs (b) and (g) of Article XX by analyzing the contents of both the chapeau and the paragraphs together.
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The analysis of trade -environment issues is properly addressed in Tuna II for the first time. The Panel followed three -step analysis for both paragraphs: first, whether the policy invoked falls within the range of policy sought under Article XX; second, whether the measure is taken within the 95 In the Canada Tuna case, there was no disagreement that dolphins are exhaustible natural resources, but later it is adopted that they are actually natural resources. In the US-Gasoline case, air held to be exhaustible natural resource; generally the meaning of exhaustible natural resource has been modified significantly in the course of those cases. 96 Paras 5.29 & 5.34, respectively context of the challenged policy along with other similar domestic measures (on production/consumption of the said good) to address the issue; and third, whether the measure complies with the requirements of the chapeau of Article XX.
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In the first case, the Panel addressed the sequence of examination of the order of the requirements under GATT Article XX. In Tuna II, the Panel, in its three-step analysis rationally followed a certain order as indicated above. The order of examination of the requirements of Article XX is made clear in the US-Gasoline case for the first time. In that case, the Panel decided that the measures are contrary to the principles stated in the chapeau. This made the determination whether it falls under any of the exceptions listed under paragraphs (a) to (j) unnecessary.
98 On appeal, the Appellate Body ("the AB") reviewed first whether the measure falls under any of the listed exceptions and it held that it falls under Article XX(g). The AB further examined whether the measure fulfils the requirements of the chapeau. The AB thereby reversed the sequence of examination of the provisions of Article XX.
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Although the Appellate Body (AB) had already delivered its decision on the Gasoline case, the Panel in the US-Shrimp/Turtle case, failed to comply with the order of interpretation of the provisions of Article XX. In subsequent cases, the Panel first addressed the issue whether the measure taken by the US fulfils the requirements of the chapeau, which it found in the negative, 100 after which it stated that it is unnecessary to examine whether such measure falls under any of the listed exceptions. 101 In this case, the AB held that the Panel erred in the interpretation of the provision by failing to properly follow the sequence of steps, as are followed in the US -Gasoline case.
102 In subsequent cases where there is a dispute whether a given measure is taken with a view to exercising the power under Article XX, the Panel first determined whether the said measure falls under any of the listed categories in paragraphs (a) to (j) before it examined whether it fulfils the requirements of chapeau of Article XX. That was the case both in the EC -Asbestos and the Brazil -Retreated tyre cases.
4.2-Scope of Article XX
As the provisions of GATT Article XX do not contain the word environment, the scope of Article has been a matter of dispute between member states and a matter of concern for environmentalists. Thus, parallel to the determination 97 of the sequence of steps in the interpretation of Article XX in the course of those disputes, the scope of Article XX is also determined. It is evident that a member state can adopt its own policy for the purpose of the protection of human, animal and plant life and health, and for conservation of exhaustible natural resources. 103 A birds-eye-view of the cases indicates that the determination of whether a given measure falls under paragraph (a) to (j) is not as difficult as determining whether it fulfils the requirements of the chapeau of Article XX which are discussed at three levels:
i. The GATT is a trade agreement; but the purpose of Article XX is to ensure that GATT does not impede states to take such necessary measures to pursue their own public policy not necessarily in conformity with other GATT obligations. 104 It has been observed by the Panel and the AB in the cases discussed above that there has to be a policy 105 principally aimed 106 at the protection of human, animal or plant life or health, or the protection of exhaustible natural resources on the basis of which the measure is taken. ii. As a deviation from the basic principles of the GATT such measure might be found contrary to the principles of national treatment. 107 However, the chapeau prohibits that the measure cannot be applied "in a manner which would constitute a means of arbitrary or unjustifiable discrimination between countries where the same conditions prevailed." Such discrimination is not an ordinary discrimination which is prohibited under Article III, but one which is necessary to be justifiable under Article XX.
108 Such measure should not be more restrictive than it is necessary to achieve a public policy goal as encompassed in Article XX. 109 The inter- 103 Although it has not been directly addressed by the Panels for example in the case of Tuna I, it has been raised by both complaining states and third parties that the measure can be applied only within the national territory of that state (paras 4.1, 4.5, 5.27). It is also addressed by the EC in its submission to the GATT that such national measure is extra -jurisdictional in application EMIT Some governments made it clear that the two are so distinctive that the insertion of the word environment in Article XX does not remedy the ill because the focus on Article XX does not imply measures impacting on trade for environmental reason. This includes measures taken pursuant to a MEA, which necessarily constitute exceptions to GATT obligations. 116 However, it is believed that the public policy objective sought under paragraphs (b) and (g) are broad enough to encompass environmental protection objectives.
117 Others argue that if TBT and SPS allow member states to adopt international standard (that is not considered to be a disguised restriction to international trade). And the requirements should comply with MEAs as they are meant for establishing international standard.
118 This argument doesn't seem to be convincing at least under circumstances where both state parties to a dispute are parties to the GATT and the complaining state is not a party to the MEA. That in turn begs the question whether those MEAs could modify the obligations under the GATT.
For all what it is worth, some individuals argue that based on the rules of treaty interpretation, the MEAs trump the GATT in so far as they came later, which unfortunately is not the case for many of them.
119 That raises the question whether the DSB has jurisdiction. Equally, the power of dispute settle-114 Para 5 115 Many factors can affect the outcome.
Those that would appear to warrant particular attention, according to the Secretariat are: "(i) policy-induced discrimination against overseas suppliers; (ii) lack of full and timely transparency for overseas suppliers. This is of particular importance in the case of voluntary measures, such as eco-labelling; (iii) market characteristics, such as size and openness to trade (a small market may dissuade overseas suppliers from undertaking product changes to maintain market share, a large market may encourage them to make the effort, and a market of global importance may cause changes in standards in other markets), proximity to overseas suppliers (long-distance suppliers may be particularly vulnerable to restrictions on product packaging), industry concentration, product substitutability and consumer preferences; (iv) which specific products the measures apply to; (v) Some governments even reject objections based on the extra-territorial application of domestic environmental measures in so far are they are based on MEAs.
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Concluding Observations
It stands to reason that addressing environmental problems affect trade competitiveness; whether it is limiting emission of greenhouse gasses, transportation of hazardous waste, or preservation of biodiversity. The GATT Article XX is far too insufficient to properly address the issues of environment and WTO is not sufficiently competent to promote and enforce those issues in the world trading system. Unfortunately, the efforts within the international community and the UN system are not promising in comparison to the magnitude of the problem. No state can point its finger on another because all states have environmental problems and each has its own share in taking the blame. There are environmental problems of the affluent and environmental problems of the poor. Needless-to-say, the earth is the common heritage of mankind and there has to be a systemic and concerted effort to address the problem at the national, regional and global levels with a view to mitigating further assaults against nature.
The majority of environmental problems occur within the national territories and can better be dealt with nationally as in the area of household energy consumption, combating deforestation or the use of efficient technology. It has been seen that GATT Article XX is not a barrier to the adoption of national policies and measures that are meant for the protection of human, animal and plant life and health, provided that it is not applied in a manner that amounts to be arbitrary or unjustified discrimination among states (where the same circumstance prevails), or if such measure is not implemented in a manner that restricts international trade. It is also observed that international standards as used in the TBT fall under this exception. Thus, it is possible to address environmental issues within the GATT system. The fact that the term environment is not included in this provision cannot be a restriction to the application of environmental measures in so far as they are meant for the protection of human, animal and plant life and health.
These policies and measures, however, need to focus exclusively on domestic matters, and should not be used as legal justifications for the restriction of international trade. In this regard, some recommend that the restriction of such measure to national territory is not justified and that like products 
